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INTRODUCTION 
 
 The County of Livingston is dedicated and 
committed to meeting high ethical standards and 
compliance with all applicable laws in all activities 
regarding the delivery of health care services 
through its licensed and certified agencies.   
 
 Our organization has adopted this Employee 
Education and Fraud Prevention Policy  (“Policy”)  
to comply with the provisions of the Deficit 
Reduction Act of 2005. Specifically, Appendix A to 
this Policy includes detailed information concerning 
the Federal and State False Claims Acts along with 
Federal and State laws protecting whistleblowers 
and providing for criminal and administrative 
penalties and sanctions in the health care arena.  
This Policy further describes our procedures for 
detecting and preventing fraud, waste and abuse. 
 
 As  is  detailed  within this Policy,  it  is  the 
duty of all of our employees, contractors, vendors, 
and agents to  comply with the Policies as 
applicable to their individual areas of  employment.   
 
 This Policy also advises all of our employees, 
contractors, vendors, and agents of  the procedures  
to be used  in  reporting non-compliance with such 
Federal and State laws.     
 
 
COMPLIANCE OFFICER 
 We have identified the following responsible 
individual to receive and coordinate complaints or 
concerns involving  our health care operations: 
 
 
Name                                                                                                                                                                                  Extension 
David Morris, County Attorney               7033 
 
 
 
 
 
ONGOING COMMUNICATION AND 
CHANGES IN COMPLIANCE MANUAL 
 
 The Compliance Officer will distribute in 
writing and/or post in conspicuous places, any 
modifications of or amendments to this Policy.  The 

Compliance Officer will also provide employees, 
contractors, vendors, and agents of the County of 
Livingston and professional staff members with 
written explanations of any substantial changes in 
the Policies or, if the Compliance Officer 
determines that written materials are insufficient, 
in-services will be conducted. 
 
 Employees, contractors, vendors, and agents of 
the Center for Nursing and Rehabilitation, 
Department of Health and Community Services 
Department will be provided periodic information 
about the County of Livingston 's Compliance 
Program, changes in applicable laws or ethical 
standards that may affect an employee's 
responsibilities through written memoranda, 
newsletters, periodic training sessions or other 
appropriate forms of communication. Information 
regarding our Employee Education and Fraud 
Prevention Policies are posted on our WEB site at 
www.livingstoncounty.us/cnr.htm 
www.livingstoncounty.us/doh_home.htm 
www.livingstoncounty.us/community_svcs.htm 
 
 
REPORTING REQUIREMENTS 
 
A. Reporting 
 It is the responsibility of every employee to 
report any known instances of or reasonable 
suspicions of any violation of applicable state or 
federal law, ethical standards or agency policies, 
including the policy statements contained in this 
Manual.  To report a suspected violation, an 
employee is required to notify, either verbally or in 
writing, the Compliance Officer or the employee's 
immediate supervisor.  Any supervisory staff 
personnel receiving a report of a suspected violation 
is required to promptly notify the Compliance 
Officer.  If the suspected violation involves the 
employee's immediate supervisor, the employee 
should make the report directly to the Compliance 
Officer.  If the suspected violation involves the 
Compliance Officer, the report should be made 
directly to the County Administrator or the 
Compliance Committee.  The Compliance 
Committee is comprised of the Director of Long 
Term Care, Health Department Director and 
Community Services Director.   An employee may 
make a report of a suspected violation 

http://www.livingstoncounty.us/cnr.htm
http://www.livingstoncounty.us/doh_home.htm
http://www.livingstoncounty.us/community_svcs.htm


 3

anonymously.  Failure to report a suspected 
violation may result in disciplinary action. 
 
B. Examples of Activities to be Reported 
 The following list of activities that should be 
reported is not an all-inclusive list but is designed to 
illustrate the types of conduct that should be 
reported: 
 (1) the acquisition of any information that 

gives an employee reason to believe that 
another employee, professional staff 
member or contractor is engaged in or plans 
to engage in any conduct prohibited by 
applicable law, ethical standards or the 
policies of the County of Livingston, 
including the policy statements   contained 
herein (hereinafter collectively 
"Standards"); 

 (2) the acquisition of any information 
indicating that any other person or entity 
associated with the County of Livingston 
plans to violate any of the foregoing 
Standards; and 

 (3) an employee is instructed, directed or 
requested to engage in conduct  which 
violates any of the foregoing Standards. 

 
C. Confidentiality 
 To the extent permissible, the County of 
Livingston shall treat all reports of suspected 
violations of Standards as confidential.  However, it 
must be recognized that under certain circumstances 
the name of the individual making the report will be 
communicated to the Compliance Officer, if the 
report is made originally to the employee's 
supervisor, to an individual responsible for 
conducting an investigation of the suspected 
violation or to a governmental agency investigating 
any such suspected violation.  Any such disclosure 
will only be made on a bona fide need to know 
basis. 
 
D. Investigations 
 It is important to the integrity of the County of 
Livingston's operation that all suspected violations 
of Standards be thoroughly reviewed and 
investigated so that appropriate action can be taken 
as necessary.  The County of Livingston will 
promptly and thoroughly investigate any suspected 
violation and take appropriate disciplinary action if 

warranted.  Investigations may be conducted 
internally by the Compliance Officer or externally 
by either accountants or lawyers engaged by the 
County of Livingston.  Employees are required to 
cooperate with the individual or individuals 
conducting an investigation of a suspected 
violation.  Such cooperation may involve being 
interviewed by the individual(s) conducting the 
investigation or supplying such individual(s) with 
requested documentation.  Failure to cooperate in 
an investigation of a suspected violation may result 
in disciplinary action being taken. 
 

E. Non-Retaliation 
 To ensure employee cooperation, neither the 
County of Livingston nor its respective employees 
shall take any retaliatory action or retribution 
against any employee who has submitted a report of 
a suspected violation or who has participated in an 
investigation of a suspected violation.  Any 
employee who takes retaliatory action or retribution 
against another employee who has either reported a 
suspected violation or participated in an 
investigation of a suspected violation will be 
subject to disciplinary action. 
 
MONITORING AND AUDITING 
 The County of Livingston will have a system 
for routinely identifying compliance risk areas and 
for self-evaluation including internal and external 
audits as needed. It is intended that this process will 
result in continuous improvement in professional, 
business and operational practices of the County of 
Livingston. 
 
 The Centers for Medicare and Medicaid 
Services (“CMS”),  the Office of the Inspector 
General (“OIG”), the New York State Department 
of Health (“DOH”) and the New York Sate Office 
of the Medicaid Inspector General (“OMIG”) have 
made information on the Medicare and Medicaid 
programs available to providers and the County of 
Livingston will utilize such resources in operating 
its compliance program and continuing to monitor 
the progress of the compliance program. 
 

 The internal review and monitoring system 
shall include: (i) documented standard operating 
procedures; (ii) resolution of deficiences; (iii) 
corrective action; (iv) record retention; (v) audits 
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and necessary billing adjustments; and (vi) trend 
analysis. 
 

 All employees, contractors, vendors, and agents 
of the County of Livingston will be required to 
cooperate with the compliance responsibilities of 
our organization. 



 LIVINGSTON COUNTY 
 BOARD OF SUPERVISORS 
 Livingston County Government Center 
 6 Court Street, Room 302 
 Geneseo, New York  14454 
 (585) 243-7040 
 Fax (585) 243-7045 
 
                                                                                                                     e-mail: vamico@co.livingston.ny.us 
                                                                                                                     www.co.livingston.state.ny.us 
 
James C. Merrick 
Chairman of the Board 
 
Virginia O. Amico 
Clerk of the Board 

LIVINGSTON COUNTY  
REPORT OF SUSPECTED NON-COMPLIANCE 

  
 The information you provide will be used by our organization to investigate and, if 
warranted, take corrective actions to address non-compliance as provided in the Employee 
Education and Fraud Prevention Policy.   
 
 We encourage you to report all possible incidents of non-compliance either anonimously or 
by allowing the Compliance Officer to contact you for further information.   Please provide as 
much detail as possible and use additional  sheets of paper if  needed.  You may send this form 
addressed to “Compliance Officer” at 6 Court Street, Room 302, Geneseo, New York 14454.  If 
you wish to provide your contact information, please provide: 

 
    Print Name:   _______________________                                         
                                                             
    Address: _______________________                                                  
 
    Telephone Contact_______________________                                              

 
List any possible incidents of non-compliance below in detail: 
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

mailto:vamico@co.livingston.ny.us
http://www.co.livingston.state.ny.us
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______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________ 
 
 
IMPORTANT INFORMATION TO REPORTING PARTY: 
No intimidation nor retaliation shall occur for good faith participation in our fraud prevention 
and detection programs, including the reporting of potential issues, investigating issues, self-
evaluations, audits and remedial actions, and reporting to appropriate officials. 
 
Neither the County of Livingston nor its respective employees shall take any retaliatory action or 
retribution against any employee who has submitted a report of a suspected violation or who has 
participated in an investigation of a suspected violation. Any employee who takes retaliatory 
action or retribution against another employee who has either reported a suspected violation or 
participated in an investigation of a suspected violation will be subject to disciplinary action. 
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Appendix A 
 

The following detailed summary is provided as required under the Deficit Reduction Act 
of 2005  (DRA-05”).   This summary includes the following laws: 

 
(a) The Federal False Claims Act; 
(b) Federal administrative remedies for false claims and statements; 
(c) State laws pertaining to civil and criminal penalties for false claims and 

statements; 
(d) Federal and state whistleblower protections under such laws; 

 
FEDERAL FALSE CLAIMS ACT 

 
A. False Claims and Penalties 

 The Federal False Claims Act (“Act”) imposes civil liability upon any person (individual or 
entity) for knowingly making a false claim to the United States government (“Government”).  
Specifically, the Act sets forth seven circumstances for which civil liability will be imposed for 
false claims.  These seven circumstances are: 

1. To knowingly present, or cause to be presented, to the Government a false 
or fraudulent claim for payment or approval; 

2. To knowingly make, use, or cause to be made or used, a false record or 
statement to get a false or fraudulent claim paid or approved by the 
Government; 

3. To conspire to defraud the Government by getting a false or fraudulent 
claim allowed or paid;  

4. To have possession, custody or control of property or money used, or to be 
used, by the Government and, intending to defraud the Government or to 
willfully conceal the property, to deliver or cause to be delivered, less 
property than the amount for which the person receives a certificate or 
receipt; 

5. To authorize the making or delivery of a document certifying receipt of 
property used, or to be used, by the Government and, intending to defraud 
the Government, to make or deliver the receipt without completely 
knowing that the information on the receipt is true; 

6. To knowingly buy, or receive as a pledge of an obligation or debt, public 
property from an officer or employee of the Government who lawfully 
may not sell or pledge the property; or 

7. To knowingly make, use, or cause to be made or used, a false record or 
statement to conceal, avoid, or decrease an obligation to pay or transmit 
money or property to the Government. 

 
 The civil monetary penalty that can be imposed for a false claim under the Act is not less than 
$5,000.00 and not more than $10,000.00, PLUS three times the amount of damages which the 
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Government sustained because of the false claim.  A Court may impose a lesser penalty of not 
less than two times the amount of damages sustained by the Government where the Court finds 
the following: 
 

1. The person committing the violation furnished governmental officials 
responsible for investigating false claims with all information known to 
the person about the violation within thirty (30) days after the date on 
which the person first obtained the information; 

2. The person fully cooperated with any governmental investigation of the 
violation; and 

3. At the time the person furnished the Government with the information 
about the violation, no criminal prosecution, civil action, or administrative 
action had been commenced with respect to the violation and the person 
did not have actual knowledge of the existence of an investigation into the 
violation. 

 
 The Act defines the term “Claim” and the terms “Knowing” and “Knowingly”.  A Claim is 
defined for purposes of the Act as follows: 
 

Claim includes any request or demand, whether under a contract or 
otherwise, for money or property which is made to a contractor, grantee, 
or other recipient if the United States government provides any portion of 
the money or property which is requested or demanded or if the 
Government will reimburse such contractor, grantee or other recipient of 
any portion of the money or property which is requested or demanded. 

 
The terms “Knowing” and “Knowingly” are defined as: 

That a person, with respect to information:   
 
1. has actual knowledge of the information; 
2. acts in deliberate ignorance of the truth or falsity of the 

information; or 
3. acts in reckless disregard of the truth or falsity of the information, 

and no proof of specific intent to defraud is required. 
 

In essence, civil monetary penalties may be imposed upon a person for making a false 
claim to the Government where the individual knows the information in the claim is false, or acts 
in deliberate ignorance of the truth or falsity of the information in the claim or acts in reckless 
disregard of the truth or falsity of the information in the claim.  Civil monetary penalties are 
imposed even where there is no specific intent to defraud the Government. 

 
 The Act applies to claims submitted under Medicare, Medicaid, other federal health care 
programs and other state health care programs funded, in whole or in part, by the federal 
government.  Examples of false claims include, but are not limited to: 
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1. Filing a claim for payment knowing that the services were not provided or 
were medically unnecessary; 

2. Submitting a claim for payment knowing that excessive charges are being 
billed; 

3. Submitting a claim for payment knowing that a higher billing code which 
does not reflect the services provided is used; 

4. Filing a claim knowing that the claim is for duplicate services. 
 

The Act has been used as a basis to impose civil monetary penalties upon nursing homes 
in situations involving egregious substandard quality of care, that is, the resident’s condition is so 
bad that the services billed for could not have been provided. 
 

B. Civil Actions Under the Act 

 Enforcement of the Act is the responsibility of the United States Attorney General.  However, 
private individuals have the ability to bring a civil action for a violation of the Act.  These 
private actions are known as “Qui Tam” actions. 
 Qui Tam actions are brought by private individuals in the name of the Government.  When the 
complaint in an action brought by a private individual is filed with the Court, it remains under 
seal for a period of sixty days and cannot to be served upon the defendants named therein until 
ordered by the Court.  Under seal means that the action remains confidential and is not subject to 
disclosure. The private individual must serve a copy of the complaint and written disclosures of 
substantially all material evidence and information the individual possesses on the Government.  
Within sixty days of the Government’s receipt of the complaint and written disclosures, the 
Government shall either intervene and proceed with the action, in which case, the action shall be 
conducted by the Government, or notify the Court that it declines to take over the action, in 
which case, the private individual bringing the action shall have the right to proceed with the 
action. 
 
 If the Government elects to proceed with the action brought by a private individual, the private 
individual shall receive at least 15% but not more than 25% of the proceeds of the action or 
settlement of the claim, depending upon the extent to which the private individual contributed to 
the prosecution of the action.  If the Government does not proceed with the action, and the 
private individual is successful in the action or settles the action, the private individual is entitled 
to an amount not less than 25% and not more than 30% of the proceeds of the action or 
settlement which shall be paid out of the proceeds of the action or settlement.  In addition, the 
private individual is entitled to receive an amount for reasonable expenses necessarily incurred in 
the action plus reasonable attorneys’ fees and costs.   On the other hand, if the private individual 
is unsuccessful in prosecuting the action, the Court, upon a finding that the action was clearly 
frivolous, clearly vexatious or brought primarily for purposes of harassment, may award the 
defendant in the action its reasonable attorneys’ fees and expenses.  If the private individual in 
the action is a person who planned or initiated the violation of the Act, the Court, where 
appropriate, may reduce the amount of the award to the private individual.  Moreover, if such 
private individual is convicted of a crime arising from his or her role in the violation, the person 
will not receive any share of the proceeds of the action. 
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 A civil action under the Act may not be brought: 

1. More than six years after the date on which the violation of the Act is 
committed; or  

2. More than three years after the date when facts material to the right of 
action are known or reasonably should have been known by an official of 
the Government charged with responsibility to act in the circumstances but 
in no event more than 10 years after the date on which the violation is 
committed, whichever occurs last.   *31 U.S.C. §3801 Et. Seq. 
 

 *31 U.S.C. §3801 imposes additional civil penalties for the filing of false claims or statements 
with the federal government.  The term “Claim” is defined as: 
 

Any request, demand or submission - -  
 
(A) made to [the Government] for property, services or money 

(including money representing grants, loans, insurance or 
benefits); 

(B) made to a recipient of property, services or money from [the 
Government] or to a party to a contract with [the Government] - -  
(i) for property or services if the United States - - 

(I) provided such property or services; 
 
(II) provided any portion of the funds for the purchase 

of such property or services; or 
(III) will reimburse such recipient or party for the 

purchase of such property or services; or 
 

(ii) for the payment of money (including money representing 
grants, loans, insurance or benefits), if the United States - - 

 
(I) provided any portion of the money requested or 

demanded; or 
(II) will reimburse such recipient or party for any 

portion of the money paid on such request or 
demand; or 

 
(C) made to [the Government] which has the effect of decreasing an 

obligation to pay or account for property, services or money, 
except that such term does not include any claim made in any 
return of tax imposed by the Internal Revenue Code of 1986. 

 
The term “Statement” is defined as: 
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Any representation, certification, affirmation, document, record or 
accounting or bookkeeping entry made - -   
 
(A) with respect to a claim or to obtain the approval or payment of a 

claim (including relating to eligibility to make a claim); or 
(B) with respect to (including relating to eligibility for - -  

(i) A contract with, or a bid or proposal for a contract with; or 
(ii) A grant, loan or benefit from, an authority, or any State, 

political subdivision of a State, or other party, if the United 
States Government provides any portion of the money or 
property under such contract or for such grant, loan or 
benefit, or if the Government will reimburse such State, 
political subdivision or party for any portion of the money 
or property under such contract or for such grant, loan or 
benefit, except that such term does not include any 
statement made in any return of tax imposed by the Internal 
Revenue Code of 1986. 

 
 Specifically, civil monetary penalties under 31 U.S.C. §3801 et. seq. will be imposed against: 
 

1. Any person (individual or entity) who makes, presents, or submits, or causes to be 
made, presented or submitted, a claim that the person knows or has reason to 
know: 
(A) is false, fictitious or fraudulent; 
(B) includes or is supported by any written statement which asserts a material 

fact which is false, fictitious or fraudulent; 
(C) includes or is supported by any written statement that: 

(i) omits a material fact; 
(ii) is false, fictitious or fraudulent as a result of such omission; and 
(iii) is a statement in which the person making, presenting or 

submitting such statement has a duty to include such material facts; 
or 

(D) Is for payment for the provision of property or services which the person 
has not provided as claimed; or 

 
2. Any person who makes, presents or submits, or causes to be made, presented or 

submitted, a written statement that: 

(A) The person knows or has reason to know: 

(i) asserts a material fact which is false, fictitious or fraudulent; or 

(ii) is false, fictitious or fraudulent as a result of such omission;  
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(B) in the case of a statement described in clause (ii) of subparagraph (A) is a 
statement in which the person making, presenting, or submitting such 
statement has a duty to include such material fact; and 

(C)  contains or is accompanied by an express certification or affirmation of 
the truthfulness or accuracy of the contents of the statement. 

 
The term “knows or has reason to know” means that: 

A person, with respect to a claim or statement - -  
(A) has actual knowledge that the claim or statement is false, fictitious 

or fraudulent; or 
(B) acts in deliberate ignorance of the truth or falsity of the claim or 

statement; or 
(C) acts in reckless disregard of the truth or falsity of the claim or 

statement, and no proof of specific intent to defraud is required. 
 

 Civil monetary penalties under 31 U.S.C. §3801 et. seq. are not  more than $5,000 for each false 
claim or statement.  Also, in lieu of damages sustained by the federal government, an assessment 
of not more than twice the amount of such claim(s) may be imposed.  An individual or entity 
against whom civil monetary penalties are sought under 31 U.S.C. §3801 et. seq. is entitled to 
notice, an opportunity for a hearing and judicial review. 
 

ADDITIONAL CIVIL AND CRIMINAL PENALTIES AND EXCLUSIONS  
FOR FALSE CLAIMS 

 
 In addition to the Act and 31 U.S.C. §3801 et. seq.,  the federal government may, pursuant to 42 
U.S.C. §1320a-7a,  impose civil monetary penalties for false claims.  Such additional civil 
monetary penalties may be up to but not exceed $10,000 for each item or service which is the 
subject of a false claim. 
 In addition to civil monetary penalties, the federal government may, pursuant to 42 U.S.C. 
§1320a-7,  exclude an individual or entity from participation in federal and state health care 
programs (including Medicare and Medicaid) for certain false claims or actions.  Generally, 
exclusion is mandatory in cases where the individual is convicted of a felony relating to health 
care fraud, otherwise, exclusion is permissive, that is, subject to the discretion of the 
Government. 
 
 Pursuant to 42 U.S.C. §1320a-7b, criminal sanctions may be imposed against an individual or 
entity for making or causing to be made false statements or representations.  Specifically, 
criminal sanctions will be imposed against an individual or entity who: 
 

1. Knowingly and willfully makes or causes to be made any false statement or 
representation of a material fact in any application for any benefit or payment 
under a federal health care program; 

2. At any time knowingly and willfully makes or causes to be made any false 
statement or representation of a material fact for use in determining rights to such 
benefits or payments; 
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3. Having knowledge of the occurrence of any event affecting (1) his/her initial or 
continued right to any such  benefit, or (2) the initial or continued right to any 
such benefit or payment of any other individual in whose behalf he/she has 
applied for or is receiving such benefit or payment, conceals or fails to disclose 
such event with an intent fraudulently to secure such benefit or payment either in 
a greater amount or quantity than is due or when no such benefit or payment is 
authorized; 

4. Having made application to receive any such benefit or payment for the use and 
benefit of another and having received it, knowingly and willfully converts such 
benefit or payment or any part thereof to a use other than for the use and benefit 
of such other person; 

5. Presents or causes to be presented a claim for a physician’s service for which 
payment may be made under a federal health care program and knows that the 
individual who furnishes the services was not licensed as a physician; or 

6. For a fee knowingly and willfully counsels or assistants an individual to dispose 
of assets (including by any transfer in trust) in order for the individual to become 
eligible for medical assistance under [Medicaid] if disposing of the assets results 
in the imposition of a period of ineligibility for such assistance. 

 
In addition, criminal sanctions will be imposed against any individual or entity who 

knowingly and willfully makes or causes to be made, or induces or seeks to induce the making 
of, any false statement or representation of a material fact with respect to the conditions or 
operations of any institution, facility or entity in order that such institution, facility or entity may 
qualify (either upon initial certification or upon recertification) as a hospital, critical access 
hospital, skilled nursing facility, nursing facility, intermediate care facility for the mentally 
retarded, home health agency, or other entity for which certification is required under Medicare 
or a state health care program or with respect to information required to be provided under 42 
U.S.C. §1320a-3a (disclosure requirements for other providers under Medicare Part B). 

 
NEW YORK STATE FALSE CLAIMS LAWS 

A. NY False Claims Act (State Finance Law §§187-194) 

 The NY False Claims Act closely tracts the federal False Claims Act.  It imposes penalties and 
fines on individuals and entities that file false or fraudulent claims for payment from any state or 
local government, including health care programs such as Medicaid.  The penalty for filing a 
false claim is $6,000-$12,000 per claim and the recoverable damages are between two and three 
times the value of the amount falsely received.  In addition, the false claim filer may have to pay 
the government’s legal fees. 
 
 The Act allows private individuals to file lawsuits in state court, just as if they were state or local 
government parties.  If the suit eventually concludes with payments back to the government, the 
person who started the case can recover 25-30% of the proceeds if the government did not 
participate in the suit or 15-25%  if the government did participate in the suit. 
 
B. Social Services Law, Section 366-b   



 14

 
 Section 366-b of the Social Services Law makes it a Class A misdemeanor for any person who, 
with intent to defraud, does any of the following: 
 

1. presents for allowance or payment any false or fraudulent claim for 
furnishing services or merchandise; 

2. knowingly submits false information for the purpose of obtaining greater 
compensation than that to which he/she is legally entitled for furnishing 
services or merchandise; or 

3. knowingly submits false information for the purpose of obtaining 
authorization for furnishing services or merchandise under the Medicaid 
program. 

 
C. Article 177 of the Penal Law 

 Article 177 of the Penal Law became effective November 1, 2006.  Article 177 of the Penal Law 
establishes the crime of health care fraud.  The crime of health care fraud in the fifth degree is a 
Class A misdemeanor and a person is guilty of this crime when: 
 

With intent to defraud a health plan, [includes the State Medicaid 
program], he or she knowingly and willfully provides materially false 
information or omits material information for the purpose of requesting 
payment from a health plan for a health care item or service and, as a 
result of such information or omission, he or she or another person 
receives payment in an amount that he, she or such other person is not 
entitled to under the circumstances.  
 

 Health care fraud in the fourth degree is a Class E felony.  A person is guilty of health care fraud 
in the fourth degree when the person commits the crime of health care fraud in the fifth degree 
on one or more occasions and the payment or portion of payment wrongfully received from a 
single health plan [including Medicaid] in a period of not more than one year, exceeds $3,000 in 
the aggregate.   
 Health care fraud in the third degree is a Class D felony.   Health care fraud in the third degree is 
committed where the wrongful payments exceed $10,000 in the aggregate in a one-year period.  
Health care fraud in the second degree is a Class C felony and is committed where the wrongful 
payments exceed $50,000 in the aggregate in a one-year period.  Health care fraud in the first 
degree is a Class B felony and is committed where the wrongful payments exceed more than 
$1,000,000 in the aggregate one year period. 
 Article 177 of the Penal Law provides for an affirmative defense for individuals serving as a 
clerk, bookkeeper, or other employee of a health care provider who, without personal benefit, 
was merely executing the orders of his or her employer or a superior employee generally 
authorized to direct his or her activities.  The affirmative defense is not available to any 
employee charged with the active management and control, in an executive capacity, of the 
affairs of the corporation. 
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D. 18 NYCRR Section 515.2 
 
 It is an unacceptable practice under the Medicaid program for an individual or entity to submit 
false claims or false statements to Medicaid.  False claims include: 

1. Submitting, or causing to be submitted, a claim or claims for: 

(i) unfurnished medical care, services or supplies; 
(ii) an amount in excess of established rates or fees; 
(iii) medical care, services or supplies provided at a frequency or in amount 

not medically necessary; or 
(iv) amount substantially in excess of  the customary charges or costs to the 

general public; or 
2. Inducing, or seeking to induce, any person to submit a false claim. 

False statements are: 

1. Making, or causing to be made, any false, fictitious or fraudulent statement or 
misrepresentation of material fact in claiming a medical assistance payment, or 
for use in determining the right to payment; or 

 
2. Inducing or seeking to induce the making of any false, fictitious or fraudulent 

statement or misrepresentation of a material fact. 
 
Individuals who have engaged in unacceptable practices under the Medicaid program are 

subject to one or more of the following sanctions: 
 
1. Exclusion from the program for a reasonable time; 
2. Censure; 
3. Conditional or limited participation, such as requiring pre-audit or prior 

authorization of claims for all medical care, services or supplies, prior 
authorization of specific medical care, services or supplies, or other similar 
conditions or limitations. 

 
In addition, the Department of Health may require the repayment of overpayments 

determined to have been made as a result of the unacceptable practice. 
 

WHISTLEBLOWER PROTECTION 

A. Federal False Claims Act  

 No employee because of lawful acts done by the employee in furtherance of a civil action under 
the Act, whether brought by the Government or a private individual, including investigation for, 
initiation of, testimony for, or assistance in any such action maybe discharged, demoted, 
suspended, threatened, harassed, or in any other manner discriminated against in the terms and 
conditions of employment because of such actions.  Any employee who has been discharged, 
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demoted, suspended, threatened, harassed or in any other manner discriminated against in the 
terms and conditions of employment because of such lawful acts shall be entitled relief necessary 
to make the employee whole, including, reinstatement with the same seniority status such 
employee would have had but for the discrimination, two times the amount of back pay, interest 
on the back pay, and compensation for any special damages sustained as a result of the 
discrimination, including litigation costs and reasonable attorneys’ fees. 
 
B. State Laws 

 Article 20-C of the New York Labor Law prohibits retaliatory action by employers.  Section 740 
of Article 20-C applies to all employers.  Section 741 of Article 20-C applies to health care 
employers, including, but not limited to, providers licensed under Article 28 (i.e., hospitals, 
nursing homes and diagnostic and treatment centers) and Article 36 (i.e., long term home health 
care programs, certified home health care agencies, and licensed home care service agencies) of 
the Public Health Law.  In addition, the New York False Claim Act provides additional 
protection to employees. 
 

I. Section 740 

 Under Section 740 an employer is prohibited from taking any retaliatory personnel action 
(discharge, suspension, demotion or other adverse employment action taken against an 
employee in terms and conditions of employment) against an employee because the 
employee does any of the following: 
 

(i) discloses, or threatens to disclose to a supervisor or to a public body an 
activity, policy or practice of the employer that is in violation of law, rule 
or regulation which violation creates and presents a substantial and 
specific danger to the public health or safety or which constitutes health 
care fraud; 

(ii) provides information to, or testifies before, any public body conducting an 
investigation, hearing or inquiry into any such violation of a law, rule or 
regulation by the employer; or 

(iii) objects to, or refuses to participate in any such activity, policy or practice 
in violation of a law, rule or regulation.  

 
With respect to disclosures to a public body only, protection against retaliatory 

personnel actions is unavailable unless the employee has first brought the activity, policy 
or practice in  violation of law, rule or regulation, to the attention of a supervisor of the 
employer and afforded the employer a reasonable opportunity to correct the activity, 
policy or practice. 

 
 An employee who has been subject to a retaliatory personnel action may institute a civil 
action for the following relief within one year after the alleged retaliatory personnel 
action was taken: 
 

(i) An injunction to restrain continued violation of Section 740; 
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(ii) Reinstatement of the employee to the same position held before the 
retaliatory personnel action, or to an equivalent position; 

(iii) Reinstatement of full fringe benefits and seniority rights; 
(iv) Compensation for lost wages, benefits and other remuneration; and 
(v) Payment by the employer of reasonable costs, disbursements and 

attorneys’ fees.   
 

 If the Court determines that a civil action under Section 740 was without basis in law or 
fact, the Court, in its discretion, may award reasonable attorneys’ fees and court costs and 
disbursements to the employer. 
 
II. Section 741 
 
 Under Section 741, an employer is prohibited from taking retaliatory action (discharge, 
suspension, demotion, penalization or discrimination against an employee, or other 
adverse employment action taken against an employee in terms and conditions of 
employment) against an employee because the employee does any of the following: 
 

(i) discloses or threatens to disclose to a supervisor, or to a public body an 
activity, policy or practice of the employer or agent that the employee, in 
good faith, reasonable believes constitutes improper quality of patient care 
(“improper quality of patient care” means any practice, procedure, action 
or failure to act of an employer which violates any law, rule, regulation or 
declaratory ruling adopted pursuant to law, where such violation relates to 
matters which may present a substantial and specific danger to public 
health or safety or a significant threat to the health of a specific patient); or 

(ii) objects to, or refuses to participate in any activity, policy or practice of the 
employer or agent that the employee, in good faith, reasonably believes 
constitutes improper quality of patient care. 

 
 The protections under Section 741 are not available to an employee unless the employee 
has brought the improper quality of patient care to the attention of a supervisor and has 
afforded the employer a reasonable opportunity to correct such activity, policy or 
practice.  However, the inapplicability of Section 741 for failure to provide an employer 
an opportunity to correct does not apply to disclosures or threatened disclosures to a 
supervisor or public body where the improper quality of patient care presents an 
imminent threat to public health or safety or to the health of a specific patient and the 
employee reasonably believes in good faith that reporting to a supervisor would not result 
in corrective action. 
 
 An employee may bring a civil action under Section 740 for the relief identified in 
Section 740.  However, instead of the one-year period in which to bring such action, a 
health care employee may bring such action within two years after the alleged retaliatory 
personnel action was taken.  In addition to the specific relief identified in Section 740, if 
the Court determines that a health care employer acted in bad faith in a retaliatory action 
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under Section 741, the Court may assess a civil penalty of an amount not to exceed 
$10,000 against the health care employer which is to be paid to the Improving Quality of 
Patient Care Fund established under the State Finance Law. 
 

III. NY False Claim Act (State Finance Law §191) 

 The False Claim Act also provides protection to qui tam relators who are discharged, 
demoted, suspended, threatened, harassed, or in any other manner discriminated against 
in the terms and conditions of their employment as a result of their furtherance of an 
action under the Act.  Remedies include reinstatement with comparable seniority as the 
qui tam relator would have had but for the discrimination, two times the amount of any 
back pay, interest on any back pay, and compensation for any special damages sustained 
as a result of the discrimination, including litigation costs and reasonable attorneys’ fees. 
 

*** 

 
 
   


